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Introduction

This case concerns the discharge of grievant Bertrand Wise for violation of Rule 132-f and for his overall
record. The case was tried in the company's offices on November 18, 1997. Patrick Parker represented the
company and Mike Mezo presented the case for grievant and the union. Grievant was present throughout
the hearing and testified in his own behalf. The parties submitted the case on final argument.
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Background

Rule 132-f provides, in relevant part:

The following offenses are among those which may be cause for discipline up to and including suspension
preliminary to discharge:

f. Unauthorized use of, possession of, or soring of weapons or explosives on company property.
Thereisno dispute that, on July 5, 1997, the company discovered abox of assorted fireworksin the
grievant's car as theresult of aroutine search of hisvehicle. Grievant did not deny putting the fireworksin
his trunk, though he said that he had forgotten they were there. Grievant testified that he had taken his
children to his brother's home on the evening of July 4th to celebrate the holiday. He purchased about $25
worth of fireworks and used some of them on the holiday. He said he placed the remainder of them in his
car trunk in order to keep them away from his children

Grievant testified that he arrived home late and did not get to bed until about 1:30 am. on July 5. He was
scheduled to report for work at 7 am. that same day. Grievant said he was tired when he got up and that he
simply forgot the fireworks were in histrunk. Thereisno allegation by the company that grievant used any
fireworks on company property or even that he removed them from histrunk. However, previous cases
involving other banned items -- notably guns and alcohol -- have madeit clear that possession in an
automobileis sufficient to violate therule, even if the employee does not redlize the items were there. See
e.g., Inland Award 899.

At the hearing, grievant claimed that he could not have violated the rule because he did not knowingly or
intentionally take the fireworks into the plant. Although the union mounts a vigorous defense for grievant
inthiscase, it did not really question grievant's violation of rule 132-f. Rather, the union argues that the
discharge penalty was too severe and that | should reduce the company's action to an "appropriate
discipline.”

The company argues that possession of explosive itemslike fireworks is an express violation of therule
and that dischargeis an appropriate discipline for that offense alone. However, the company argues that the
offense does not stand alone. Rather, the suspension letter and the discharge letter both reflect the fact that
grievant was disciplined not only for the fireworks incident but also for his"overall work record."
Grievant does not have an enviable disciplinary record. Over the five years immediately preceding his
discharge, grievant amassed the following discipline:

9-4-92 -- Absenteeism -- Final warning pass

11-16-92 -- Absenteeism -- 1 day discipline



12-09-92 -- record review

07-06-93 -- Absenteeism -- 1 day discipline

11-12-93 -- Absenteeism -- 2 day discipline

11-07-94 -- Absenteeism -- 2 day discipline

04-26-95 -- Absenteeism -- final warning pass

06-26-95 -- Unsat. work performance -- reprimand

07-25-95 -- Speeding in plant -- 1 day discipline

08-04-95 -- Unsat. work performance -- reprimand

09-21-95 -- Absenteeism -- Final warning pass

10-09-95 -- Speeding in plant -- 3 day discipline

10-12-95 -- Unsat. work performance -- 1 day discipline

12-18-95 -- Speeding in plant -- 3 day discipline

01-11-96 -- Unsat. work performance -- 2 days off

03-12-96 -- Absenteeism -- 3 day discipline

03-12-96 --record review

03-19-96 -- Unsat. work performance -- 2 day discipline

06-03-96 -- Absenteeism -- Final warning pass

06-24-96 -- Unsat. work performance -- 2 day discipline

07-30-96 -- Unsat. work perf. & traf. acc. -- 3 day disc.

07-30-96 -- record review

09-08-96 -- Unsat. work performance -- 5 day discipline

The company says that grievant's disciplinary record was terrible and that the fireworks incident was the
straw that broke the camel's back. That action by the grievant, the company says, was simply another
example of his disregard for the company's rules and, when coupled with his other offenses, was more than
adequate to sustain the discharge.

The partiesreviewed grievant's disciplinary record in some detail. It is not necessary to summarize all of
that testimony here. Grievant did not grieve any of the previous offenses and did not really contest any of
them at the hearing. He did, however, offer some explanation in his direct testimony. Some of his absences,
for example, were caused by the death of his brother, who had been injured in an accident. Most of his
absenteeism offenses, however, were tardies or early quits, not actual failures to report for work. Grievant
said that many of histardies were caused by his son'smedical condition and the need to give him a
treatment every morning on anebulizer machine. The treatment typically took about forty-five minutes,
though it sometimes ran longer. The union pointed out that many of the tardies caused grievant's pay to be
docked one-tenth of an hour, meaning that he often was less than Sx minutes late. Grievant said that many
of hisearly quitsresulted from the need to take his son to the doctor.

Grievant claimed that some of hiswork performance problems were caused by domestic problems, some of
which resulted from the stress associated with his son'smedical condition. He said that he hasreceived
counseling and that it has "hel ped some.” However, on cross examination, he acknowledged that he still has
some of the same problems and that they could affect his work.

The union does not claim that grievant's personal problems should excuse his previous record. However,
the union points out that some of the difficulties that led to those problems have now been solved, making
it lesslikely that grievant would have the sasme work-related offenses in the future. For example, grievant's
son had surgery, apparently in 1996. The union points out that there was no record of any absenteeism
problem between June, 1996 and July 5, 1997, the day grievant was caught with the fireworks. His failure
to have any such difficulty after his son's condition improved, the union says, suggests either that the reason
for the problem has been removed or that the company's progressive discipline worked. In any event, the
union argues that it is unfair to consider the absenteeism record in conjunction with the fireworks incident.
The union makes a similar argument with respect to grievant's other disciplines. For example, it points put
that after having received a five day discipline for unsatisfactory work performancein September 1996,
grievant had no more such incidents prior to his dischargein July the following year. Nor was he cited
again for speeding in the plant after December of 1995. In short, the union says that while grievant's
disciplinary record may have been bad, he had worked largely without incident for about a year prior to the
fireworks incident. Thus, the union argues that it is not fair to include those previous disciplines in the
justification for discharge. The union says the discharge must stand or fall on the fireworksincident alone,
especially since the company acknowledged in an unemployment compensation hearing that that was the
real reason for the discharge.



The union argues, however, that the fireworks incident isnot enough to justify the company's action. It
points out that other employees have been caught in the possession of fireworks without suffering a
discharge. For example, an employee named Cycak was found to be in possession of fireworks in August,
1996, but was given only afive day suspension. Moreover, the union offered credible testimony that
employees had sold fireworks in the plant and that some had even used them on company property.
However, none of those empl oyees was disciplined, even though supervision was aware of the incidents.
The company says that Cycak's previous disciplinary record was not as bad as grievant's, which may have
accounted for the differencein the level of discipline. Moreover, the company notes that rule 132-f was
reposted in August of 1996 and that this action re-emphas zed the importance of compliance with therule.
The union points out, however, that the rule was revised to prohibit possession of switchblade knives
because of an arbitration decision (see Inland Award 917) and that no special attention was called to the
language concerning expl osives.

Discussion

1. Stale Evidence

Following areview of grievant's disciplinary record during the testimony of the company's witness, the
union objected and, as it had donein Inland Award 931, requested that | enter a bench decision because of
the company's use of so-called stale evidence, citing mp 8.5 of the Labor Agreement:

The company in arbitration proceedings will not make use of any personnel records of previous disciplinary
action againgt the employee involved where the disciplinary action occurred five (5) or more years prior to
the date of the event which isthe subject of such arbitration.

The union relied on the casesit had relied on in Award 931, namely USS-13,653, where the arbitrator
sustained a grievance without consideration of the merits when the company used an incident more than
five yearsold to impeach the grievant's credibility; USS-6610-S, where the Board held that the use of stale
discipline warranted sustaining the grievance without consideration of the merits; and Continental Can Co.,
Inc., Case No. CBM-37 (McDermott. 1979), where aformer permanent arbitrator for the ingant parties
sustained a grievance, commenting that such was required even for the "mere mention" of stale discipline
in an arbitration hearing.

As| had donein the hearing of Award 931, | overruled the objection and admitted the evidence, though |
said that | would consider the union's objection in the Award. In Award 931, | found that the company's use
of two previous arbitration awards concerning the same grievant was improper, since each award was
issued more than five years before the incident giving rise to the discharge in that case. However, | held
that the company's violation of mp 8.5 did not warrant sustaining the grievance without consideration of the
merits because of the peculiar circumstances of that case.

Though it was true that the company used the two previous awards to question the credibility of the
grievant, | was already aware of those awards because | had decided both cases. One purpose of mp 8.5is
undoubtedly to protect the grievant by limiting the arbitrator's ability to learn about old infractions which,
the parties have decided, are no longer relevant to a contemporary discipline. But that interest was not
imperiled by the company's actionsin Award 931, because | remembered that grievant and the
circumstances of the two previous cases.

This case, however, is different, asthe union pointed out in its argument. Unlike Award 931, in this case |
did not aready know about the stale discipline. Thus, the union contends, the company's action did
endanger the policy of mp 8.5, ance the company's action aerted me to previous discipline that I am not
allowed to consider. The union does not arguethat | will consider the stale discipline even though the
contract forbids me from doing so. Rather, its argument is essentially two-fold. Firg, the union says that,
having heard the evidence, | cannot totally disregard it, evenif | try, thus subjecting grievant to the
prejudice from which mp 8.5 was supposed to protect him. Second, and more broadly, the union argues that
the company's action will effectively subvert mp 8.5 altogether.

The union arguesthat if the company is permitted to introduce old record reviews or similar documents that
list previous disciplinary action within the five years previous to that document, then it will effectively
expand the five year limitation to as much asten years. For example, in a discharge case it would be proper
toincludein evidence arecord review or a disciplinary notice that occurred four years and eleven months
before the discharge. But if that document lists the discipline from the previous five year period, and if the
old disciplineisnot redacted, then the company can effectively introduce discipline up to ten years old
simply by tendering atimely record review. The union says the only way to stop thisisto send a strong
message that it will not be tolerated and that the way to do that isto sustain this grievance without
consideration of the merits.



The company's response was that it did not "make use" of the stale discipline, asthose words are used in
mp 8.5. Rather, it merely included atimely record review and that document, asit is supposed to do, listed
the previous discipline which led to thereview in the first place. This does not mean, the company pointed
out, that it considered the stale material in making its disciplinary decision. Indeed, the company says that
its decision was based solely on grievant's disciplinary record for the previous five years.

The company also argued that it had aregular practice of submitting into evidence record reviews that
sometimes include mention of discipline that was relevant at the time of the review, but stale as of the time
of the discharge, which isthe case here. And, the company says that it would be unfair now to, in effect,
punish it for conducting business in this case in the same way it has done -- without objection -- in the past.
The union denied that the company had previoudy introduced stale discipline in the manner used in this
case and pointed out that it was the company's burden to do more than make an assertion that it had done so
-- it wasrequired to tender proof. The company did not know the union would raise an objection and,
therefore, was not prepared to do so at the hearing. It has not offered supplementary evidence since then
and it made no representation that it would do so or even that it had old case files available. However, at the
hearing, | told the parties that | would look over some of my old filesto try and find cases in which the
company had introduced the kind of evidence at issuein thiscase. As| told the parties, | have not retained
thefilesfrom all of the Inland-USWA cases | have heard. Nor can | represent that the files | have contain
all of the evidence submitted to me at the hearings.

| did not make a systematic search. | merely pulled random files and, if the case concerned discipline or
discharge, looked through the evidence to see if there was any mention of discipline more than five years
old. | found no such evidence in most of the cases | checked. However, | did find a mention of stale
disciplinein Inland Award 888. In that case, the grievant was discharged effective September 18, 1992.
Company Exhibit 2 was a document headed "First Discipline Letter," and was dated July 24, 1990.
Included on that document was the previous disciplinary history, which included two disciplines from 1984
and one from 1986.<FN 1> In addition, there were two similar exhibits which also listed some of these
same disciplines. Obvioudly, these were not record reviews, but they were similar documents and were
issued for asimilar purpose, namely, advising the employee of hisdisciplinary standing and warning him
of the consequences of future rule violations.

In addition to Award 888, at my request Arbitrator Jean VVonhof reviewed some of the discharge cases she
has heard for these parties and found two that mentioned stale discipline in an otherwise timely document.
These cases, aswell as Award 888 support the company's claim that it hasintroduced similar evidence in
the past without objection, though it isnot possible to say how often it has done so.

Asfor theissueitsdf, | have significant doubts about Arbitrator McDermott's holding that even the "mere
mention" of stale discipline in a case mandates that the grievance be sustained without regard to the merits.
Moreover, it isnot clear to methat the U.S. Steel Board has adopted McDermott's broad approach. In USS-
13,653, cited by the union in the instant case, the company actively used stale disciplineto try to influence
the arbitrator's decision. The employer attacked testimony from the grievant that he had not been
disciplined for a certain offense by offering disciplinary statements that were more than five years old. But
it does not follow from that case that any mention of stale discipline warrants the sasmeresult. The U.S.
Steel Board has distinguished cases in which the company's reference to stale discipline was less overt than
it wasin USS-13,653.

For example, in USS-12,355, also cited by the union in the instant case, the Board sustained a grievance
because the employer had used stale discipline, but it did not apply a per serule as McDermott did in
Continental Can Case No. CBM-37. Unlike that case, the Board held that the fact that stale discipline "was
merely mechanically recited in the minutes recorded in an earlier step in the pre-arbitration grievance
procedure” gave rise to a"rebuttable inference” of prejudice to the grievant.<FN 2> Thiswas contrasted to
the use of stale discipline on the notice of the discipline at issue where, presumably, there would be an
unrebuttable inference.

In USS-12,355, the Board relied on two other casesin which it had found that the use of stale disciplinein
the third step minutes did not necessarily prejudice a grievant. For example, in USS-11,390, the employer
introduced stale discipline, though the opinion does not specify the manner in which it wasreceived. The
Board held that there was no prejudicial effect to the grievant since "the gravity of the offense here made it
unnecessary for the company to consider prior discipline." Thus, the Board seems to have held that the
company did not "make use of" the stale discipline because it was not necessary to rely on it in order to
discharge the grievant. The Board did not address the possibility that reference to stale discipline might
influence the arbitrator.



Similarly, in USS-11,759, the Board refused to sustain a grievance solely because the employer had used
stale discipline. The Board said that the employer had "mechanically included” reference to two stale
incidentsin the third step minutes. Relying on USS-11,390, the Board said that use of the stale discipline
did not require that the grievance be sustained because "under the circumstances they could have had no
perceptible effect on management's decision to discharge grievant.” The Board reasoned that in addition to
the two stale disciplines, there were six additional -- and timely -- disciplines for the same offense, which
included disciplines up to afive day suspension. Thus, the Board thought that the two stal e disciplines were
not necessary to the employer's decision to discharge. Asin USS-11,390, the Board did not mention any
possible prejudicial effect on the arbitrator.

None of these casesis entirely satisfactory. It makes no sense to consider only whether the company has
used stale discipline in deciding to discharge an employee. Even though stale discipline cannot be part of
therecord in arbitration, management obviously knows about previous incidents. Nothing in the agreement
requires that the company destroy all record of offenses more than five years old. Thereisno realistic way
of insuring that management will not make decisions with some awareness of an employee's old
disciplinary history, especially if supervision in the department has remained fairly constant. The fact that
the use of records s restricted does not mean that old biases and perceptions are forgotten.

Mp 8.5, then, cannot have been intended solely as arestraint on the company's consideration of a particul ar
disciplinary decision, though it obvioudy restricts management's ahility to prove its case with reference to
stale discipline. But part of the rationale for mp 8.5 must have been the possible prejudice that arecitation
of old offenses might have on the arbitrator. Any arbitrator who has heard cases in bargaining relationships
without an mp 8.5-like restriction knows that it is common practice for employers to introduce evidence of
previous disciplinary record, sometimes tracing back many years. No matter how it is explained, one
purpose of the exercise isto convince the arbitrator that the grievant is an unworthy employee who does not
deserve reinstatement, regardless of hisyears of service. In bargaining relationships with no restriction,
such tactics are obviously permissible, though they may not have much influence on particular arbitrators.
But they are not permissible in the steel industry. These parties have decided that thereisalimit on the
extent to which old offenses can be used to influence either the company's decision or the arbitrator's
perception of the grievant. Even so, it isdifficult to justify application of arigid per se test, asthe arbitrator
did in the Continental Can case. It may be true, as the union argues, that such decisionswill insure strict
compliance with the proscriptions of mp 8.5. But the same kinds of arguments are often made by employers
and vehemently attacked by unions. For example, employers with no-fault attendance plans commonly
argue that they can discharge empl oyees without regard to the reason for an absence, merely because the
employee has violated the mechanical terms of a plan. But unions commonly complain that such plansare
unenforceabl e because they fail to account for particular circumstances and nullify the concept of just
cause.

| cannot say that application of a per serule isnever appropriate. But it is equally true that adminigtration of
a collective bargaining agreement is not a game in which parties should be disqualified for any violation of
therules. Indeed, onejustification for arbitral enforcement of such agreementsisthat arbitrators are thought
lesslikely to insist on legal formalities and the injustice that sometimes results from them. | cannot
embrace arule, then, which holds that any mention of stale discipline automatically mandates sustaining
the grievance without consideration of the merits. Rather, the inquiry must be whether the company used
stale discipline to influence its decision or to prove its case (as happened in USS-13,653) or whether the use
of stale discipline was likdy to influence the arbitrator improperly.

Thefirg part of thistest isnot difficult. Evidence of stale disciplinary action should not be introduced into
the hearing as part of the company's proof of cause, even for purposes of credibility. More difficult are
cases like the instant one and USS-12,355, where notations of stale discipline are included in other relevant
documents, especially when, as here, the notations were actually timely when the document was used. In
such cases, the inquiry must be broader than merely asking whether the company's case depended on the
stale discipline, which was the approach in USS-11,390 and USS-11,759. Rather, the inquiry must broaden
to whether the information was of a type that might prejudice the arbitrator.

That does not mean that the arbitrator must determine whether he or she was actually influenced by the
information. All of us are capable of rationalizing our decisions so that we exclude improper evidence. But
that does not mean the evidence has had no effect. The inquiry must go beyond that level and ook at the
type of evidence offered. For example, evidence of a stale reprimand for attendance problems might not
weigh heavily when an arbitrator views a discharge case alleging theft or insubordination. But evidence of
stale discipline for theft or for insubordination very well might.



There may also be some cases in which the use of stale discipline might not have a significant impact. In
absenteeism cases, for example, one might question whether stal e discipline would have much effect on the
arbitrator, since the company typically applies a separate scheme of progressive discipline to such cases.
Moreover, it may not be possible to conceal all evidence of prior discipline from the arbitrator. For
example, evidence that an employee was given athree day discipline ailmost five years before a case under
review would certainly be admissible. But even without evidence of stale discipline, it will be obviousto
the arbitrator that the employee had previous problems with absenteeism. No one starts out with a three day
discipline under the disciplinary scheme applied by the company. If, in such a case, the company had
inadvertently included one of the previous steps on arecord review or in some other document, that fact
itself would probably not warrant arefusal to review the merits of the case.

There can, in short, be no per serule. Rather, the effect of the use of stale discipline must depend on the
circumstances of the particular case, including the way in which it is used and the kinds of offenses it
includes. This assumes, of course, that the company has acted in good faith and that it does not routinely
include stale discipline in records introduced in arbitration.

In the ordinary case, the burden of defending the use of stale evidence should be the company's. Given the
broad language of mp 8.5, the appropriate standard is the one applied in USS-12,355. The use of stale
discipline should create a rebuttable inference of harm to the grievant. The employer will have the burden
of establishing that the nature of the stale discipline was not of a type that would have a prejudicial effect
on the arbitrator.

| have some doubt about whether the stale evidence in this case was of a type that could have influenced an
arbitrator. Although some of the references are vague, the stale discipline noted on the record reviews
appearsto be several mentions of attendance violations. Attendance, however, isnot the principal issuein
thiscase and, as | will discuss further below, is not an offense which supports the company's discharge
decision. However, given the evidence that the company hasintroduced similar evidence without objection
in at least some instances, | decline to apply thistest to the instant case.<FN 3> That mandates, then, that |
consider the case on the merits.

2. The Merits

The company says that theissue in this caseis whether it hasthe right to prohibit employees from bringing
explosive material onto company property. There can be, however, noissue at all about that. Of course the
company can prohibit explosive material; indeed, it could no doubt do so even without an expressrule. The
issue, however, is whether discharge isthe appropriate discipline for this violation of therule prohibiting
explosives. It istrue, asthe company points out, that it has a consistent practice of discharging employees
who bring guns onto company property, even if the gun isleft inthe car and even if itisnot used in a
threatening manner againg other employees. The company obviously feels that fireworks deserve the same
treatment.

I have difficulty equating the fireworks at issue here with a gun. It istrue, as the company claims, that
fireworks explode and it may be that there is somerisk of explosion merely from having the items stored in
acar. But therisk posed by fireworksisnot of the same character as that posed by possession of a gun on
company property. Employees who possess guns pose a significant danger to coworkers, even if thegunis
left in the car, especially now that employees routinely drive into the plant and park near their workplace.
An employee angered by some incident during the work day could easily retrieve the weapon and use it.
Thereisnoredistic similar threat posed by bottle rockets and firecrackers.

This case would be different if grievant had actually used the fireworks or even if he had removed them
from the car without igniting them.<FN 4> In that event, he would have exposed himself and his coworkers
to aredlistic risk of harm. The company, however, says that the fireworks posed a significant thresat to
people and property just by being in the car. It introduced evidence that grievant parkshis car in an areain
which powdered coal and oxygen might escape into the atmosphere. The powdered coal is extremely
volatile and, the company's witness said, it ispossible for fireworks to ignite spontaneously in a "pure
oxygen atmosphere.” If that happened, and if there were powdered coal in the atmosphere, the results could
be catastrophic.

Evidence tendered by the union both in its own case and from cross examination of the company's witness
muted the significance of thisrisk. Mr. Mezo solicited evidence from the company's witness that a spark
sufficient to ignite powdered coal could be gotten from an automaobile, though the company allows
employees to park their carsin the area. In addition, the company's witness acknowledged that pure oxygen
could ignite grease, also present on the vehiclesin the area. And the union offered evidence that employees



routinely use a directional device called afussee, which is constructed of many of the elements present in
fireworks.

It istrue, asthe company argued, that fussees and vehicles are a necessary part of the workplace and that
employees should not be able to possess fireworks just because other employees use fussees or park greasy
vehicles near a possible source of explosion. Of course that is correct, but that isn't the point. The company
introduced evidence about the risk posed by having fireworks in avehicle in support of its claim that
possession itsdlf justified the discharge decision. The union's evidence about fussees and parked cars
merely served to counter the company's claim of a significant risk. Surdly, if therewas any realistic risk of
explosion, the company would not alow the use of fussees in the same area and it would not allow
employees to park their carsthere.

| found credible grievant's claim that he left the fireworksin his car from the night before and that he had
forgotten they were there. Since grievant did not remove the fireworks from histrunk or otherwise use
them in the workplace, | have difficulty distinguishing this case from the Cycak incident, in which the
company merely imposed afive day discipline. | understand the company's claim that Cycak had afairly
good disciplinary record and that that probably influenced its decision not to discharge him. But the
decision aso indicates that mere possession of fireworks in the trunk of on€e's car isnot, of itsdlf, just cause
for discharge. Moreover, | am influenced in that regard by the testimony of Alexander Jacque, who related
other incidents regarding fireworks that had gone without discipline.

The issue, then, becomes whether grievant's disciplinary history and the possession of fireworks can justify
his discharge. The union argues that the other disciplineisirrelevant, citing Peter Seitz' much quoted
passage from Inland Award 313:

The straw that breaks the camel's back (to use the expression commonly employed in thistype of case)
must itself be related to the kind of straw that already overburdens the camel. The event which furnishes
cause for discharge must be capable of standing on its own bottom; that isto say it must be of such a
character, itself, which, when considered with the personne record, justifies discharge.

Those comments might seem especially apt here, where the company's opening statement identified the
fireworks incident as "the straw the broke the camel's back.” | was faced with the same argument in Inland
Award 931, where | noted that Seitz' award could not be interpreted to mean that there had to be a separate
disciplinary chain for each type of offense:

| think it isimproper to read Seitz' comments to mean that different categories of offenses can never be
taken into account. At base, the dilemma addressed by Seitz was whether grievant has previously been
disciplined for offenses of the same character, or, as Seitz put it, offenses that are "related” to one another.
In that way, thereis some basis for predicting whether the employee is actually influenced by the corrective
effects of progressive discipline. The more disparate the offenses, the less useful such an inquiry might be.
There are different offenses, however, that bear some relationship to each other.

The company says that this standard is met here because the fireworks incident demonstrates grievant's
continuing regard for company rules. But if that was the standard, then Award 313 would become
meaningless. The company always claims aviolation of some rule when it discharges an employee.

In Award 931, | found that the employee's entire disciplinary record for the previous five years was
relevant because of its similarity to the culminating incident. That grievant'srecord demonstrated
exceedingly poor work performance (so bad, in fact, that he had agreed to | eave the department in return
for an agreement to reinstate him) and insubordination. | found those offenses related to the culminating
incident, which was that grievant's failure to return to work following a vacation and his failure to apprise
the company of his condition for more than three weeks. | found this to exhibit the same kind of
"carelessness and indifference” that that grievant had displayed in the past.

| am unable to make the same finding here. It istrue that this grievant was disciplined several times for
poor performance, and that he has al so repeatedly ignored company rules by speeding in the plant. But the
fireworks violation is not of the same character. Thereis no doubt about the fact that grievant violated the
rule, even though he had forgotten the fireworks were in histruck. See e.g., Inland Award 899. But there
are two distinguishing factors here. First, while grievant's lack of specific intent to violate theruleisno
defense to liability, this offense differs from previous ones in which he was indifferent to company rules
and expectations. Second, and equally important, isthe fact that grievant's work record had improved
significantly in the year before his discharge.

No one can deny that grievant's disciplinary higtory is poor. But, asthe union points out, either in response
to the progressive discipline or because his son's health had improved, grievant's absenteeism record
improved, asdid his continuing problem with poor work performance. Based on that improvement, and the



fact that the fireworks incident was a different character of offense, | am persuaded that the previous
disciplinary higory could not be used to justify the dischargein this case.

The issue now becomes the level of appropriate discipline. As these parties know, | have sometimes
reinstated empl oyees without back pay when | have been convinced that their level of misconduct was
sufficient to warrant such discipline. | have also sometimes refused to award back pay when an employee's
absenteeism record was sufficient to question whether he would have worked regularly even if not
discharged. But neither of those factors is present here. The company itself hasimposed only a five day
disciplinefor avirtually identical offense that occurred within ayear of grievant's. And, though grievant
has had problems with attendance, he had no disciplinary incidents for the year preceding his discharge.
Thereisno warrant, then, for denying him the pay that he would have earned, but for the discharge.
Accordingly, | will order the company to reinstate the grievant and to make him whole except for afive day
disciplinefor possession of fireworks on company property.

AWARD

The grievance is sustained. The company is ordered to reinstate grievant and make him whole except for a
five day discipline for possession of fireworks on company property.

/s Terry A. Bethe

Terry A. Bethel

January 19, 1998

<FN 1>The 1984 disciplines were actually stale at the time this |etter was issued in 1990. It is not clear
why they would have been included on the discipline | etter.

<FN 2>The USS-USWA corallary of mp 8.5 was not at issue in USS-12,355. However, the case concerned
asimilar provision so that previous precedent about mp 8.5 was rel evant.

<FN 3>Thisisnot an instance in which the union has waived the provisions of the agreement for al time.
The union has now given notice that it will expect compliance with mp 8.5 in the future. But it would be
unfair to apply it here since the union's previous actions suggested to the company that strict compliance
would not be required.

<FN 4>The fact that grievant did not use the fireworks iswhat distinguishes this case from the principal
case cited by the company, Converters Paperboard Company, 99 LA 430 (David Borland, 1992).



