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Mited Steeluorliers of
America, Local 1010

Appcarances:

For thc Comwany

W1. P. Doehler, Senior Labor Relations Representative

T. J. Peters, Arbitratiou Coordinator,Labor Relatiouns .

J. E. licConnell, Superintendent, Ho. 4 basic Oxygen Fufnace
N. Andre, Foreman, HMechanical, ko. 4 Basic Oxygen Furuace
L. #lills, Castex Foreman, MNo. 4 Lasic Oxyyen Furnace

G. 1l. Applegate, Jr., Senidr Labor Relations Representative
Allan Oseling, General ilechanical Forewman

For the Union

Tirzodore J. Ropus, Staff Representative

Jom Hurley, Vice Chairman, Grievance Committee
Cavino Galvan, Secretary, CGrievancc Committee
Joe Coarrillo, Gricver :

Bill §. Wilson, Grievant

Cricvant, Bill S. Wilson, a Vocational Mechanic VII employed in
the Ho, 4 Nasic Oxyaen Furnace Department, was discharged for allegedly .
sleeping vwhile on duty on January 11, 1975 in violation of Rule 10Zg of
the Company's Ceneral Rules for Safcty and Personal Conduct. '

It is not denied that Gricvant was given a copy of these General
Rules when hirved and that he knew that sleeping in the plant wmay be cause
for severe discipline including discharge.

The issuce is one of fact. Cricvant denies that he was asleep, cou-
tending that he had completed some dutics imd entered a truck in the arca
in vhich he vas working for the purposc of stavting the heatcr to warm up
for a feu winntes, and wvhile scatad there he observed his forcman, NKicholas
Andre, approaching and slouchied down to avoid being sceu. lie asserts that




the foreman did not sce him, although he walked by the truch twice,
This was at approximately 5:30 p.m. Shortly after, the foreman re-
turned with another, Caster Foreman Mills, and they both walled by the
trucl;,but Gricvant insists apgain that they could not see him because he
croucied doun, and that they fave no sign that they had. Grievant as-
serts they neither looked at him nor spole to him, but went dircectly to
a telephone nearby. They explained Jater that they telephoned Tlant
Security. TForoman 1'ills left immediately and Foreman Andre- shortly
thereafrer.

*  Grievant states that he went upstairs to assist in a roll change
which was about to be made, Lut ir. Andre called him on the public ad-
dress Ferico and told him to go to the Pump Poom where the truck was lo-
cated. There he vas told by the foreman that he was beinyg sent houme for
sleeping and that a Plant Protection man was due to escort nim out of tie
plant.

The differences between Grievant's version and that of Foreman Andre
arc scveral. fle most importaut is that the foreman alone and later e
and Forcman Midls say they sau Grievant asleep on the seat of the truck,
Foreman Andre saying Grievant had his ear muffs down to muffle any noise.
The foreman also testified that he had called Grievant over the. Femco
System repeatedly between 5:30 and 6 p.m. without getting any response.
This the prievant denied hearing although during that time he was close
to sone of the speakers. They agrce, however, that the Pump Room is a
noisy arca. he foreman maintained Grievant did not assist in the roll
change shortly after 6 p.m. as he claimed because there was no roll change
under way between 6 n.m. and 6:30 p.m., and none would be started until
approximately 6:39 p.m.

Meither foreman contradicted Grievant's statement that they did not
spealk to hin while he was in the truck or contact him in any way, not even
to wake him up if indced he was asleep. .

Obviously, if Griévant was sleeping as alleged there was good cause
for discipline, the only possible question.being whether under the cir-

.cunmstances the penalty of discharge was justified.

Ve have here, however, flat contradictions, as betwecen two foreman
on one lumd and the gricevant on the other. Such coatradictions cannot
be resolved siunply by saying the two accuscrs outnumbered the one enployee
who denjied their allesations. Hor can their version be accepted mexrcly
on the pround that they had less wmotivation for makiny this charge than
Gricvant had in denying it, because to him it probably weant his. job. If
such a test were accepted, oune shudders to thini what effectthis could
have ju any casce in which there is aun accusation.

In determining which version is the more credible cne cannot use

any simple formula approach. Onc nust consider the circumstinces and
the konoun, adiftted or plausible facts, and to a large extent tiae demcanor




of the witnesses and the relative quallty of their tcstimony as it
appears to him as the judge of the facts .

It has often been observed that the burden of proof in discipline
cascs is on Management, and so it is and must be. This has becn de-
clared in several Inland avards.

The conduct of one of the foreman was almost too much like that of
a prosecutor. If Grievant was in fact asleep in the truclk, why did the
foreman mnot walie him up and either caution hin or send him home if he
thought that necessary? Instead, he proceeded to linec up a witness and
try to bulld an irrefutuable case apainst CGrievant who incidentally up -
to this point had had no blemish on his record. Laving pone to thesec pains

" to build his case it is reasonable to believe the foreman was anxious to

prevail and to denonstrate that his version of the facts was correct. le
thus acquired a motivation for maintaining his position. In evaluating_
the contradictery evidence it must be recognized that there is the p0551-
bility that his testimony was influenced tnereby

On the other hand, we have emphatic denial of the charge by Griev-
ant, vhich is given credence by his acknowledgment that he went into the
truck while he was supposed to be oun duty, knouing, it wust be presuuned,
that this violated his obligations as an employce.

The foreman's flat contradiction of Grievant's statement that e
had gone up to help in the roll change was based on the assertion that
there would not be such a change until 6:30 p.m. is not cowmpletely con-
vincing. Grievant testified he was there at least 15 wminutes or so be-
fore the actual roll change, stressing the fact that there is a good deal
of preparatory work to be done, which was not disputed by Management.

In describing accurately the actions of both foremen while he was
allesedly asleep, Grievant demonstrated that, as he asserts, he was not
aslcep, thus lending credence to his testimony. iHanagement's conjecture
that somcone rnust have informed him. is without evidentiary proof or sup-
port.

There arve sufficient doubts as te what happened to hold that the
Company has not sustained the burden of proving Gricvant was aslecep, and
that conscquently the discharge was not warvanted.

Uhen CGricvant concealed himself in the tauck for the purpose of
warning himself{ he was not at his assigned vorl leocation, although it
vas close by, and he thereby subjected himself o the possibilicy of
discipline by Manamement. So for as our recoerd indicates, this was
his fivst offcence and the penalty of discharge was not Ju“LJLJCd A
suspension of five turns vould secem to have been faiv and adequate for
this offense.




AUARD

This pricvance is r~ranted, except that a disciplinary penalty
of a five turn suspension shall be imposcd on the grievant effective
as of January 11, 1975.

Dated: December 11, 1975

/s8] Dqid 1. Cole

David L. Cole, Purmanent Arbitrator

The chronology of this gricvance is as follows:

Gricvance filed (Step 3) January 24, 1975
Step 3 hearing - ~ January 30, 1975
Step 3 mifwtes March 3, 1975
Step & appeal March 10, 1975
Step 4 ﬁearings (remanded to " March 14, 1975
Step 3) April 3, 1975
April 17, 1975
Step 3 hearing July 3, 1975
Step 3 ninutes July 25, 1975
Step 4 appeal August 5, 1975
.Stcp 4 hearing August &, 1975
Step -4 minuces September 10, 1975
Appcal to arbitration Scptember 23, 1975
Arbitration hearing | Nov;mbcr 26, 1975
Date of Award December 11, 1375




